§8b.12

or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(3) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this subpart. The relationships referred
to in this subparagraph include rela-
tionships with employment and refer-
ral agencies, with labor unions, with
organizations providing or admin-
istering fringe benefits to employees of
the recipient, and with organizations
providing training and apprenticeship
programs.

(b) Specific activities. The prohibition
against discrimination in employment
applies to the following activities:

(1) Recruitment, advertising and the
processing of applicants for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation; pension or other benefit the
applicant or employee receives from
any other source.
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(a) A recipient shall make reasonable
accommodation to the known physical
or metal limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program.

(b) Reasonable accommodation may
include:

(1) Making the facilities used by the
employees in the area where the pro-
gram is conducted, including common
areas used by all employees such as
hallways, restrooms, cafeterias and
lounges, readily accessible to and usa-
ble by handicapped persons; and

(2) Job restructuring, part-time or
modified work schedules, acquisition
or modification of equipment or de-
vices, the provision of readers or inter-
preters, and other similar actions.

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
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hardship on the operation of a recipi-
ent’s program, factors to be considered
include:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number of participants, num-
ber and type of facilities, and size of
budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for the denial is the need to
make reasonable accommodation to
the physical or mental limitations of
the employee or applicant.

(e) Nothing in this paragraph shall
relieve a recipient of its obligation to
make its program accessible as re-
quired in subpart C of this part, or to
provide auxiliary aids, as required by
§8b.4(b)(7).

§8b.13 Employment criteria.

(@) A recipient may not make use of
any employment test or other selection
criterion that screens out or tends to
screen out handicapped individuals or
any class of handicapped individuals
unless;

(1) The test score or other selection
criterion, as used by the recipient, is
shown to be job-related for the position
in question; and

(2) Alternative job-related tests or
criteria that do not screen out or tend
to screen out as many handicapped in-
dividuals are not shown by the Sec-
retary to be available.

(b) A recipient shall select and ad-
minister tests concerning employment
so as best to ensure that, when admin-
istered to an applicant or employee
who has a handicap that impairs sen-
sory, manual, or speaking skills, the
test results accurately to reflect the
applicant’s or employee’s job skills ap-
titude, or whatever factor the test pur-
ports to measure, rather than reflect-
ing the applicant’s or employee’s im-
paired sensory, manual, or speaking
skills (except where those skills are
the factors that the test purports to
measure).
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